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IMPEANCJIOBUE

Kondepeniun «Hanorooe npaBo B penieHUs X KOHCTUTYLIMOHHOTO
Cyna Poccuiickoit @enepanu» HemHorum 6osee 30 siet. Bee atu ronbl ee
IJIaBHOW 3a1ayeii ObIJI0 HAXOXIEHUE JTYUIIIUX MyTel BbIXOAA U3 CUTYalluid,
YpeBaThIX HapyllleHueM QOyHIaMEHTaTbHbBIX IPUHIIUIIOB HAJIOTOO0I0KEHNS.
DTU NPUHLMITBI OOBEKTUBHBI, OHU HE BbITYMKA MTOJIUTUKOB, YUEHBIX-KOH-
CTUTYLIMOHAJIUCTOB Win punocodoB. M uM He ofHa Thicsya JieT.

CoBpeMeHHasl HaJIOrOBO-MPaBOBasl UAEOJIOTUS CIOXUIACh B KOHLIE
XVIII — Havane XIX B. B paMKax KOHIIEIIIMA 9KOHOMUYECKOTO Jubepa-
Ju3zMa. OHa Mpou3BOJHA OT OOIIMX HaYadl UHIAMBUAYAJIbHOU CBOOOIBI:
HEMPUKOCHOBEHHOCTb IMYHOCTU U HEMPUKOCHOBEHHOCTb COOCTBEHHOCTH.
B oTHoOIlIEHMY HATIOTOB MpeACTaBUTEM 9KOHOMUYECKOM IIKOJIbI (PU3MOKpa-
TOB (A. Cmur, Y. Ilettu, . Pukapao u ap.) chopmyaMpoBain OCHOBHbIE
MPUHIUITBI U TpeboBaHus. Ho hakThl iyboKol IpeBHOCTH MOATBEPKIAIOT,
YTO 3a/10JIT0 O HAIlIero BPeMEHHU MPaBO PaCCMaTPUBAIOCh KAK MEXaHU3M,
3alIMIIAIONIMIA HAJIOTOTIATENbIIUKOB OT BCEBO3MOXKHBIX HECITPABELIN -
BOCTEI U MpUTECHEHUI. A IPUHLMITBI, chopMyarpoBaHHbIe A. CMUTOM
B XVIII cronetuu', B Toit Wi MHOM (hopMe ObIITM U3BECTHBI ¥ TIPUMEHSUTCH
Ha THICSYM JIET paHbIIIE.

I'mybuHHbBIE Hayaa COBPEMEHHBIX HAJIOTOBO-MPABOBBIX KOHILEMIIUIA
colepKaTcsl B PETUTMO3HO-3TUYECKUX YUSHUSIX. DTU yUyeHUsT 0PopMISLIN
MPeACTaBICHHUS O YeJOBEKe U OOIIECTBE, BO3BO/S MX B PAHT TOCIIONCTBYIO-
e naeosoruu. EctecTBeHHO, OHY HE MOTJIM OOOMTU CTOPOHOU BOMPOCHI
cbopa 1 pacxoloBaHUs MyOIUYHBIX PECYPCOB.

B npeBHeliyx maMsITHUKaX JATEPATyphl yXKe COAEpKaIUCh UIEH,
KOTOPbIE€ MbI ITPOCTOMYIIIHO CYUTAEM MTOPOXKICHUEM OypKya3HOU SMOXMU.
Hanpumep, B 3akoHax MaHy — ApeBHEMHIUIICKOM COOpHUKE Tpeamnuca-
HUI PeIMTMO3HOTO, MOPAJIbHO-HPABCTBEHHOTO U OOIIIECTBEHHOIO J0JIra
(mxapmpbl) (IT B. 1o H.3. — I B. H.3.) — OCHOBHbIE YCTOU HAJIOTOOOJIOXEHUS
MpeacTaBaeHbl BECbMa KOMIUIEKCHO:

— YyMepeHHOCMb Han0200010xcenus: «Kak Mano-momMaity MorIoIiaeT muiiLy
MUSIBKA, TEJIEHOK U MYelia, TaK Majo-TIoMally lIapeM JOJKEH ObITh MoJyJyaeM

" Cuum A. ViccnenoBaHue 0 MpUpoJe U MPUYMHAX GOraTCTBa HAPOIOB // AHTONIOTHSI
3KOHOMUYeCKOM Kimaccuku: B 2 1. T. 1. M.: MII Dxonos, 1993. C. 79—-396.



TIpenucnosue

CO CTpaHBI eXXeTomHbIN Hajtor» (11. 129 1. VII); «He crenyer momcekaTh KO-
pPEHb CBOI U IPYTUX YPEe3MEPHOI 3KaTHOCTBIO, MO0 ITOAPYOaroIInii KOpeHb
ryour cebst u apyrux» (1. 139 ri. VII);

— 00a02ceHue yucmoeo doxooa: «PaccMOTpeB 1IeHBI MOKYITKA 1 IIPOIaXKU,
IJIAHY ITyTH, 3aTpaThl Ha MUIIY, IPUIIPaBy M OXpaHy Ipy3a, IMyCTh 1Iaph
3aCTaBUT TOPTOBIIEB IUIATUTH HasTOr» (1. 128 1. VII);

— (urcuposannblil pazmep Haro206: «llapeM MOXeT ObITb B3sITa IISTUIE-
csATast 9acTh CKOTa U 30710Ta...» (1. 130 rr. VII);

— obuecmeennas noava: «llapb, KOTOPHIA, HEe OXpaHsS ITOITAHHEIX,
B3WMaeT HAJIOTH... UAET HeMemIeHHO B af» (1. 307 rr. VIII);

— 3anpem npumecHeruii: «EXXeTomHBIN HaJIOT HAIO B3UMAaTh Yepe3 Bep-
HBIX CJIYT: HaI0 OTHOCUTHCS C TTOJTHBIM YBaXKEHHEM K HApOITHBIM OOBIYasiM
U TIOCTYTATh C JIIoAbMU Kak otet» (1. 80 . VII).

Bce 310 03Hauaer, uTo 3akperieHHbIe B KoHctuTyumu Poccumn, BbI-
seieHHuble KonctutynmonusiM Cynom PO u paszsutsie B Hanorosom xo-
nekce PO mpuHIIAIIE HAIOTOOOI0KEHUS — 3TO HaIBPEMEHHBIC SIBJICHMS,
9TO TO, YTO CBSI3BIBAET HAIIl CETOMHSIIIHUY JEHb CO BCEH MPEIIIeCTBYIONIEH
HNCTOPHUEH YeJI0BEUeCTBA U SIBJISIETCS YCIOBUEM ee TIpoaorKeHus. [ToaTomy
OT HMX HeJIb3sT OTMAaXHYThCs HU B KaKoe, TaxKe caMoe Tsokeaoe Bpems. OHu
BCE paBHO HAIIOMHST O cebe, HaKaXyT TeX, KTO MMHU IIpeHeOper, 1 3aiiMyT
nomgobaroIee MM MeCTO.

C yBaXeHHEM,
C.T. Ilenensen



KOHCTUTYLHMNOHHBIE PAMKHA
HAJIOT'OOBJIOXKEHMUS ITPU BAHKPOTCTBE
(pemoprak, 5 anpens 2024 r.)

5 anpenst 2024 r., B AIeHb OTKPBITUSI KOH(epeHLIMKn «HanoroBoe mpaBo
B perienusix Koncturynunontnoro Cyna Poccuiickoii Denepatinm», mpoiuia
skcneprHast Bctpeua. OopatuBiuncsk K [Tocranosnenuo KC P® ot 31 mas
2023 r. No 28-I1 (manee — IlocraHoBneHnue Ne 28-I1), yuacTHUKU obcyau-
JIM, KaKue KOHCTUTYLIMOHHbIE PAMKHM JTOJDKHO MMETh HAJIOrO00JIOXEeHE
rpu 6aHKpOTCTBE. JIMCKyccHsl Beach IO TPEM OCHOBHBIM BOIIPOCAM.

OKCIepTHI:

E.H. Axumoe, ctapiuuii ynpapJsoLInii IMPEKTOP — HAYaJIbHUK yIIpaBJie-
HUSI TPUHYIUTETHbHOTO B3bICKAHMSI M1 0AHKPOTCTBA JeTIapTaMeHTa 1o paboTte
¢ ipobaemMHbIiMU akTuBaMu [TAO «CoepbaHK», WieH HaOI01aTeIbHOTO
coBeta baHkpoTHoro Ki1y0a;

K. FO. /lumeunosa, maptTHep HajoroBoii npakTuku «[lenemnsieB ['pynmy,
aJIBOKar.

O.P. Myuapaesa, npe3uneHT AHO monaepkKku mpearnpuHUMAaTeIbCTBA
«O0bequHeHHbIT MenuaTuBHbli LIeHTp», MenuaTop, rocyqapCTBEHHbIA
coBeTHUK P® 3-ro kiacca, wieH HayuHo-3kcrneptHoro coBeta Coro3a
«ITanata HaJIOrOBBIX KOHCYJILTAHTOB»; B 2018—2023 rr. — 3aM. HauaJlbHUKA
VYmpasneHus obecrieueHust rpouenyp 6ankporctsa ®HC Poccun;

JI.M. Casuenko, ICTIOTHUTEIBHBIN AupekTop baHKpoTHOTO Kityba, yI-
pasistiormii maptHep BFL | ApOutpax.py.

CoMoaepaTophl:

P.T. Mugpmaxymounoe, no1ieHT Kapeapsl aIMIHICTPATUBHOTO W (DTHAH-
cosoro npasa CII6I'Y, nouieHT Kadenpbl KOMMepUYeCKOro TIpaBa 1 Ipoliecca
MIYIT um. C.C. Anrekceena ripu [1Ipesunente PO, kaHa. ropua. HayK, WieH
pabouux rpynn Munskonompassutust Poccun u BC P® no Bonpocam
COBEPIIICHCTBOBAHUS 1 000OIICHMS ITPAKTUKY TIPUMEHEHUS 3aKOHOIA-
TEJIbCTBA O 0AHKPOTCTBE, coyupeauTesib baHKpoTHOro Kiyoa;

II.A. Ilonos, nperiogaBaTtenb Kadeapsl (uHaHCOBOro npasa MI'Y
um. M.B. JlomonocoBa, maructp Hanorosoro kiryda npoekTta «Ilomgaepxkka»,
agBoOKar.



KoOHCTUTYLIMOHHBIE paMKU HaJI0T000JI0KEHUS TIpU OAaHKPOTCTBE (peropTax)

HepBblﬁ BOIIPOC: COBMECTHUMbI JIN ﬁaHKI)OTCTBO /1 l'lpl/lﬁl)l.]'lb Kak sBJjieHus?

O.P. Myuapaesa obpatuia BHUMaHK€E Ha TaK Ha3bIBa€MOE CXeMHOe DaHK-
POTCTBO, TP KOTOPOM JTOJDKHUKU BEIYT XO3SIMCTBEHHYIO ACSTEIbHOCTh
U TIpUOBLIL OMHO3HAYHO Bo3MoxXHa. P.T. Mugpmaxymounoe npuses npu-
Mep U3 MPaKTUKM, KOTa KOMITAHUM-0aHKPOTY BEPHYJIM 3aBOJ, KOTOPHIA
pab6oTan u nojy4dan npudbuib. [To muenuto O.P. Myuapaeeoii, Hanu4ve
00s13aHHOCTH TIJIATUTh HAJIOT Ha MPUOBLIb OTCEKAET YaCTh CXEM.

E.H. Axumog He cTall CIIOPUTh, UTO OAHKPOTCTBO MOTYT UCITOJIb30BaTh
Kak IIMT OT HajioroB. Ho MmomHsuT Apyroii BOIpoc: B KAKOM CUTYallUuK C TIPU-
ObLJIM HAJIO TUIATUTh HAJIOT, a B KAKOil HeT?

Ecnu peub 0 TOM, 9YTO KOMITAaHMSI-0aHKPOT MPOIOJIKAET CBOIO ACSITEIb-
HOCTB (@ MHOT/Ia 3TO MOXHO M HYXXHO JIeJIaTh, Bellb TaK JODKHUK MOXET
MOJIYYUTh CPENCTBA [UIS 1LieJieit yIOBIeTBOPEHUS TpeOOBaHUI KPEAUTOPOB),
TO C Pe3YJITATOB 3TO TEKYIIEH AeITeTbHOCTH HAJIOT HA/IO IIaTUTh. OmHa-
KO TIpU peayiu3allii UMYIIECTBa OaHKPOTa, COCTABJISIIONIEH KOHKYPCHYIO
Mmaccy, Borpoc octaercs. B [Tocranosnenun Ne 28-IT u B 3aripoce BC PD,
10 KOTOPOMY OHO TIPUHSITO, PeUb 00 3TOM.

II.A. Ilonoé OTMETHUII, YTO, TIO MHEHHUIO BEChbMa aBTOPUTETHBIX UCCIISI0-
BaTtesieil ”HCTUTYTa 6aHKPOTCTBa, B YacTHocTy B.B. Butpsinckoro, y moyk-
HUKa B TIpolieaypax 0aHKPOTCTBA €CTh 1Ie/Ib He U3BJIeYb IPUObLIb, a pac-
CUMTATBCS C KpeauTopaMu. 111 3TOro oH MOXKET pacrpoaaBaTh UMYIIECTBO,
MpoIaBaTh MPOM3BeACHHYIO MpoayKinio. [Ipy TakoMm noaxone, Korma HeT
LIEJIY TIOJTYYUTh MPUOBLIb, HET W MPUOBLIH.

BMmecTe ¢ TeM B HaJIOTOBOM MpaBe CBOM MPUHIIUITBI, HATIPUMEP MpH-
HIUI HEUTPaJIbHOCTU: OMHAKOBBIC YCIOBUST XO3SIHCTBOBAHUS JOJIKHbBI
BJIeYb OJJMHAKOBBIE MTOCIEACTBUSI. ECIIM MPOAYKIIMIO TPOAAI0T KOMITAHUSI-
HEe0AHKPOT U KOMITaHUsI-0aHKPOT, TO HAJIOTOBBIX ITPEUMYIIECTB Y BTOPOI
He JOJIKHO ObITh. COTJIaCHO POCCUICKOM MPaBOBON TOKTPUHE O MOHSTUU
JI0X0/1a, IIPUMEHSIEMOM B HAJIOTOBBIX LIEJISX, OAHKPOT MOXKET IMOJYIUTh
JIOXOJ, UCKJTIOUEHUIA HET. Y 10X0/la HET TAKOT0 00513aTeIbHOIO MMPU3HAaKa,
Kak IMOoJIy4eHue st CBOOOTHOTO paCIioOpsiKeHNs.

IMpencraBuM cebe TOKHUKA, KOTOPBI HE HaXOAUTCS B COCTOSIHUU
GaHKPOTCTBA 1 BCE JOXO/IbI TPATUT Ha YIUIATY J0JITOB, TTPEITOXMI SKCIIEPT.
Her comHeHwmit, uTo moxom ecTb. Bpsim v JUtst MOJDKHKMKA, YbM TOJTH OOJIbIIIE
JIOXOJIOB, BBIBOI TOJDKEH OBITh MHBIM. OTCYTCTBUE 1I€JM U3BJIeUb PUOLLIb
HE 3HAYMT, YTO IPUOBLIL HE MOXET ObITh ITOJIyYeHa.

B 6aHKpOTCTBE HYKHO pa3ieisiTh 1BA IPOTUBOITOJIOXKHBIX BEKTOPA: KOH-
KYpPCHO€ TTPOM3BOJICTBO C IMOCIEAYIONIeH TMKBUAAIIME 1 BOCCTAHOBJICHE
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TUIaTexXecrnocooHocTu. Ecm ecTh BEpOSITHOCTD, YTO TIIATEXKECIIOCO0-
HOCTh BOCCTAHOBUTCS, TO HEUTPAJIBHOCTh HAJIOTOOOIOXEHMS TpeOyeT,
YTOOBI HAJIOT Ha MPUOBLIb MCUNCIsIICS. Tak Kak IJisl BOCCTAHOBJICHUS
TUTATEXKECIIOCOOHOCTH BaxkKHa «KaxXIasl KOMeiKa», BO3MOXHO, HY>KHBI
OTCPOYKH WJIM HAJIOT ITOTOM CTOUT BOOOIIe cnrcaTh. Ho 00beKT Hajtora
BCE PaBHO €CTh.

OmHako, eClIM IUIATeXKeCITOCOOHOCTh BOCCTAHOBUTH HEJIB3sT, HE MOXKEM
JI MBI ICXOIWUTD M3 TOTO, UTO TIepel HAaMU yKe He SKOHOMUIECKUIT CyOBheKT?
CyOBeKT ITpaBa ellie eCcTh, IT0Ka He BHECEHA 3aIIiCh B TOCPEECTP O JIMKBUIA-
IV, HO 9KOHOMMYECKOTO Cy0beKTa HeT. COOTBETCTBEHHO, OOBEKT — IOXOII,
TIPUOBLIb €CTh, a CYObEKTa eTo yIUIaTHl HeT.

C Touku 3penus JI. M. Caeuenko, Takasi uzesi OymeT IIprMeHNMA U K IPY-
UM HaJIoTaM: eCTb IIPEAIIOCHITKY IS ee BHempeHusI. 1o MHeHMIO SKCIepTa,
B ACUCTBYIOIIEM peTyJINPOBAHUM CYIIESCTBYET OoJiee BaxKHas IIpobjieMa
C OIpeeIICHIEeM TTIOHATHS «TeKYIIre IUIaTeXX» B IIPOIIeAypax 0aHKPOTCTBA,
¥ HAJIOTW — OIHU M3 TaKUX TJIATeXKEA.

P.T. Mugpmaxymaounoe nipuBe 10Boj, 000OCHOBaHHBIN B €TO THUCCepTa-
LI HET UMYIIECTBa (aKTHUBA B IIMPOKOM CMBICJIC) — HET U IOPUIUIECKOTO
nmiia. B To ke BpeMst KOHKYPCHYIO MacCy B IOKTPUHE MPUHSITO CYUTATh
KBa3MCYOBEKTOM, a HE TOJBKO OOBEKTOM.

O.P. Myuapaeea 3anaiia BOIpoc: HE BOZHUKHET JIM HE3M0POBask KOH-
KypeHIUs, €CJIU YCTPAHUTh HAJIOT Ha IPUOBLIb B paMKaX KOHKYPCHOTO
TIPOM3BOCTBA TIPU «CXEMHOM» OaHKPOTCTBE?

Kak cuuraer P.T. Mugpmaxymounog, Bo nzoexaHne TaKuX CUTyalnuii
CTOMJIO OBI IMPOAHAIM3UPOBATH, TTOYEMY MOJLKHUK CTal 0AaHKPOTOM.

OO01IMit MOPSIIOK HAJIOTOO0JIOXKEHHST HAa CUTyallui 0aHKPOTCTBA HE pac-
cuutaH, cantaet K. FO. Jlumeunosa. HyxeH amartupoBaHHBIN, 1I€JIOCTHBII
¥ BcecTOpoHHMH mtoaxon. OmbIT ToueyHbIX pemeHnit mo HAC mokaszan
HEOTHO3HAYHbBIC pe3yIbTaThl. BEICTymalomast TakKe IpeaIoxKuIa CHaYasIa
OIIPENCIINTRCS, €CTh JIM U TOJDKEH JIM OBITh OOBEKT OOJIOKEHUS HAJIOTOM
Ha MIPHUOBLIb ¢ TOYKHU 3PEHUST HAJIOTOBOTO 3aKOHOAATEIBCTBA TIPU PEaH-
3alUM1 KOHKYPCHOM MAacChl, KOTZIa UMYIIECTBO 3aMEIAETCS TEHEXHBIMU
cpencTBaMU. A TIOPSIIOK YIUIATHI HAJIOTa, O9ePeaHOCTD UCTIOTHEHUS 00sI-
3aTEJILCTB 110 €0 YIUIaTe, II0 € MHEHHUIO, BOIIPOC BTOPUYHBIMA.

ITo cnosam JI. M. Casuenko, 6aHKPOTCTBO — PO OYEPEIHOCTH TPeOO-
BaHWI U IIPOITOPLIMOHATBLHOCTD, UMEHHO 3TO IlTaBHOE. OOBEKT HAJIOT000-
JIOXKEHMS — 3TO He BOIIPOC OAHKPOTHOTO IIpaBa.

MopaepaTopbl pe3loMUPOBAJIN, YTO OTBET Ha BOIIPOC, €CTh JI IIPUOBLIHL
B OAHKPOTCTBE, CKOpee NOJKEH OBITh ITOJI0XKUTEIIBHBIM.



KoOHCTUTYLIMOHHBIE paMKU HaJI0T000JI0KEHUS TIpU OAaHKPOTCTBE (peropTax)

Bropoii Bonpoc: Kakue noaxo/bl K 04epeHOCTH YI0BJIETBOPEHHS HAJIOTO-
BBIX TPEOOBaHMIi €CTh B MHPOBOIi MPAKTHKE, K KAKOMY CKJIOHSIETCS POCCHICKHIA
NPaBoONoOPSAOK?

OO6cyXneHre 3Toro 6J10Ka HaYaa0Ch C BOITPOCOB MOEPATOPOB: BO3MOX-
HBI JIU paccpoyka, CIIMcaHue 3aJ0/DKeHHOCTH W €CJIv Ja, TO He OYyayT Jin
«3JI0POBBIE» YIACTHUKKM 000POTA MTOCTaBJIEHbI B HEBBITOIHOE 110 CPABHEHUIO
¢ GaHKpOTaMU MOJIOKEeHUE?

ITo muenuto /.M. Casuenko, 3Toro He mpou3soiaeT. «as kakux ue-
JIel TIpeloCTaBIsIeTCsl OCBOOOXIEHUE?» — CIIPOCUIT IKcIepT. Peub uaer
He 0 BCeil BBIpYYKe OaHKPOTa, a TOJILKO O TOM, YTO TOJIydeHa OT peau3a-
LIMU KOHKYPCHOM Macchl. Y J11000ro 6aHKpOTa eCTh 3aa4a MaKCUMaJbHO
JIOPOTO MPOJIaTh, HO, KaK MOKa3bIBAaeT CTATUCTHUKA, 3aJI0TOBbIE KPEIUTOPHI
MOJIY4YaloT YIOBJIETBOPEHUE TOIbKO 26% TpeOOBaHMIA.

Kak ormetnn E.H. Axumoe, BC P® B 3ampoce moapoOHO oIucai Bce
BOIIPOCHI, KOTOPBIE KacaroTcs YIJIaThl HAJIOra Ha TPUObLTL B 0aHKPOTCTBE,
Ho KC P® otBetn He Ha Bce. [To MHEHMIO BBICTYIAOIIETO, TIPOOJIeMa Mpe-
MMYIIECTB OaHKpPOTa Tepe] «3I0POBBIMM» YYaCTHUKAMMU 000pOTa CUIIBHO
npeyBeandeHa: B 50% TOpros y4acTBYeT OJWH KPEIUTOD.

K. FO. Jlumeunoea HanmoMHUJIa O TIPE3YMITLIMU JOOPOCOBECTHOCTU HAI0-
roruiaTeJibIMKa. 3aKOHOAATe b He IOJDKEH TTPU PeryJMpoBaHUM JaHHOTO
BOITpoca ucxoauTh 13 odbparHoro. Kpome toro, B HK P® ectb orpanmnueHme
JUIST ydeTa yOBITKOB ITPY MCYMCIIEHWH HaJlora Ha MpUObLIL — He 6ojee 50 %
MpUOBLTU TeKyllero rnepuona. OHO pacnpocTpaHseTcsl U Ha 6aHKPOTOB,
YTO O3HAYaeT. HAKOIJICHHbIE UMM YOBITKM HUKOTIA He OYIyT 3auTEeHBI
B IIOJIHOM CyMMe.

P.T. Mugpmaxymounoe ripri3HaJl BAXXHOCTb 9TOT'O 3aMeuYaHusl JJIsl BbIpa-
OOTKM 0011Ieli TO3ULIMU TT0 UTOTaM JUCKYCCUU: €CIIU JOJDKHUK He POJI0JI-
KUT AESITeIbHOCTh, TO CMBICT OTPaHUYEHHsI Ha TIEPEHOC YOBITKA TEPSIETCSI.

Hanee II.A. Ilonog npeanoxXua o0CyanThb, KaK COYETAIOTCS MOHSATHUS
«CBEPXMPUOBLIb» U OAHKPOTCTBO, BO3MOXKHO JIM TPeOOBaAaHUE K OAHKPOTY
00 yriaTe Hajiora Ha CBEpXITPUObLIb.

K. FO. Jlumeunosa pacckasaja, 4To yXe eCTb Clyyau, KOTAa HaJOroBbie
opraHbl IPeIbsIBUIM OaHKPOTaM TpeOoBaHMsI 00 yIiaTe Hajora Ha CBepX-
npuoObLIb. [To ee MHEHUIO, XOTSI 3TOT HAJIOT U PETPOCTIEKTUBHBII, OH 00J1a-
raet MpyUpoCT MPUOBLIN MEXY YKa3aHHBIMU B 3aKOHE TieprogamMu. Mexmy
TEM €ro0 1IeJIb — U3BATHE CBEPXIPHUOBUIH, ITOJYIEHHON KOMITAHUSIMU B KOH-
KPETHBII MeprOJ BPEMEHHU C YI4ETOM T€OIOJIUTHIECKON 1 SKOHOMUIECKOMN
CUTYyaIuid. A 3TO BpsiI JIU IPUMEHMMO K OaHKpOTaM, 0COOEHHO eCJTU TaKast
«CBEPXIPUOBLITL» BOZHUKIIA OT peau3aliui KOHKYPCHOM MaccChl.

8



KoHCTUTYLIMOHHBIE pAMKK HAJIOTOOOJIOKEHUS ITPU OAaHKPOTCTBE (PEropTax)

C touxu 3penust O.P. Myuapaegoii, yriyiaTa Hajgora Ha CBEPXIIPUOBLIb
0aHKpOTaMM BO3MOKHA, ITIOCKOJIBKY B 3aKOHE M3BATUI IJII HUX HE TIpe-
nmycMmotpeHo. Ho mpo3Byyanu u Ipyrue MHEHUS.

JI.M. Caeuenxo Ha3BaJ HOHCEHCOM TaKyl0 CUTyallMIO: MEHEIKMCHT
IIOBEJI KOMITAaHMIO 10 OAHKPOTCTBA, a pacIIpojaka KOHKYPCHOM MacChl
Jaja CBEpPXIIPUOBLTh.

II.A. Ilonoe Taxxe oOpaTWIICS K CYTH HAJloTa Ha CBEPXIIPHOBLIB: 3TO
MIPOTPECCUBHEII HAJIOT, B HEM IPEIyCMOTPEHBI CYMMOBBIE ITIOPOTH, OH yCTa-
HOBJICH IIJIST YCTICIITHBIX KOMITaHMI. B paMKax qucKyccun yIiata OOBIYHOTO
HaJIora Ha IIpHrOBLTE 000CHOBEIBAJIACHh HEUTPATbHOCTHIO M pPUCKAMU HaMe-
PEHHOTO ero n30eXkaHusI Yepe3 0aHKpOTCcTBO. HeBO3MOXHO IpeaCcTaBUTh,
YTOOBI KTO-JIMOO CTPEMUJICS YUTU OT YIIATHl Hajlora Ha CBEPXIIPUOBLIB
yepe3 6aHKPOTCTBO, TOOABWII SKCIIEPT.

MonepaTophsl IIPeaIoXUIN 3aTPOHYTh 3apYOCKHBIN OITBIT PEeTyIUpO-
BaHMS OYePEIHOCTH HAJIOTOBBIX TPeOOBaHMIT B GaHKPOTCTBE. bhLTo 3ame-
YeHo, 9To Poccust B 3TOM CMBICTIC TUAEP: MBITACTCS CO3IATh TO, YeTO HET
3a py0exxoM.

B obocHOBaHME 00Cyk1aeMOoro ceituac 3aKOHOITPOEKTa 00 yIlIaTe HAJIOrOB
B 0AaHKPOTCTBE TIepeI IToraleHrueM TpeOOBaHUI APYTUX KPEIUTOPOB TIPH-
BOOUTCS OBIT Pymbranm 1 Typiiun — He JTYYIINX IIPABOIOPSIKOB ¢ TOUYKHU
3pEHMUSI 3alIUThI MHCTUTYIIMOHAIBHBIX KpeTUTOpoB, 3ameTt /1. M. Casuenko.
W 3amazncs Bormpocom, modeMy B 000CHOBAaHUM HET IIPUMEPOB IIPABOIIOPSI-
KOB, TJIe He cyInecTByeT ouepenHoctr. Hampumep, 'epmanus.

Kax ormetwn P.T. Mugpmaxymounog, B CILIA Gombiasi posib B opee-
JICHUU 0YepeTHOCTH OTBOIUTCSA cymy. [1o pe3ymbpratam mpoieayp 6aHKpOT-
CTBa B 3TOM rocyaapctse BocctaHaBuBaiorcst 30% kommnanuii, a B Poccun
ToIbKO 1,5%. YUTOOBI U3BMEHUTh CUTYALIMIO, Hy>XKHA pedopMa MHCTUTYTA
0aHKPOTCTBA B IICJIOM, 3aKJITIOUMII MOIEPATOP.

C atum cormacuicst J. M. Caguenko. 1o ero MHEHMIO, TTOKA 3aKOHOIA-
TeJIb pelllaeT OTAeIbHBIC BOIIPOCHI, ITPOOIeMbl HaKaIIUBAlOTCSI. MOXKHO
TOYEYHO ITOTIPABUThH IIPOLIEAYPY TOPTOB, NCKIIOUUTH IIPOLIEAYPY HAOIIO-
IeHUS, KOTOpast HU K 4eMy He TIPUBOAUT. DKCIIepT 0OpaTHyI BHUMAaHUE
Ha TO, 4TO, TTOKa HajioroBbIe noiury 10 2008 T. OBLIN 33 peecTpoM, BOIIPOCOB
He Bo3HuKazo. [IpobiieMa Oblia co3naHa UCKYCCTBEHHO. PeanbHas e
CIIOXXHOCTh — OTCYTCTBUE 3(D(DEeKTUBHOM peadbunuTanuu 6aHkporta. Kpome
TOTO, IMPAaKTHUKa HAIIOMWHACT ABVKCHIE MAsITHUKA: C TIPOTHBOIIOIOXKHBIMU
PETYIISITOPHBIMH PEIICHUSIMHU OT BEICIIEH cyneOHoM nHcTaHu K PHC
Poccuu u obpatHo.

KC PO B INocranosnexnum Ne 28-T1 mpenricai 3aKOHOIATEITIO pa3pado-
TaTh MOJIETh HAJIOTOOOIOXKEHHUS TIPM OAaHKPOTCTBE, HO HE YTOYHIII, KaKOM
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MMEHHO OHA JOJDKHA OBITh. DKCITEPT CUMTAET, YTO HYKHO MCXOIUTD U3 LN
0aHKpPOTCTBA — PeadMINTALINK, YIOBICTBOPSHNS TPEOOBAHMI KPEIUTOPOB.
Hastorn noymKHbI OBITH BBIBEIEHBI 33 PEECTP I KAK MUTHIUMYM TTOHKEHBI
B OUEpEIIH.

P.T. Mugpmaxymounog cornacurcsi, 4To 3T0 JOJDKHA OBITh UMEHHO MO-
nenb. Bosamoxno, B HK P® crienyeT BBeCTH OTIEIBbHYIO IJIaBY 00 0COOEH-
HOCTSIX HAJIOTOOOJIOXKEHMSI TIPH OAHKPOTCTBE: KaKME HAIOTH YIUIAYMBAIOTCS,
3a KaK¥e HaJIOTOBBIC TIEPUOIBI?

I1.A. Ilonoé oTMETIII, 9TO HAITHCATh MOKHO UTO YTOIXHO, HO BOITPOC B TOM,
YTO 3TO OYAYT 32 HOPMBL. M TIpemIoKI BEpHYThCS K 3apyOCKHOMY OITHITY.
B BenmukoOpuTtanum, HarmpuMmep, B 04epeTHOCTH €CTh IIPUOPUTET HAJIOTOB.
E.H. Axumoe 3aMeTIII, 9TO TIPHOPUTET HAIOTOBBIX TPEOOBAHMIA B 3TOM CTpaHe
B OCHOBHOM OTMEHEH, OCTAJICSI JIUIIB I OTPAHMICHHOTO KPYyTra CUTYaIlnA.
B oTBeT Ha 3TO BO3paxkeHUE CIIMKEP YTOYHUII, UYTO IIPUOPUTET B Bemkoopm-
TaHUU €CTh, €CJIA JOJDKHUK ITPONOJIKAET BECTU XO3TMCTBEHHYIO IESTCIEHOCTD
¥ TIOJTy4YaeT IMpuobLTb. « HyskHO 111 B Poccuut ocTaBUTH [UTSI TAKO# CUTYaLINT
TIPUOPUTET 3a HaJoraMu?» — CIIPOCHII MOZIEPATOP.

P.T. Mugpmaxymouroe ripri3HaII BOIIPOC CIIOKHBIM. «KaK yaeH#Ii 5 3a pa3-
BUTHE TIpaBa 1 OOJIBIIYIO CTETIEHh CAMOCTOSITEIEHOCTH CYIOB, B TOM YHCIIE
B BoIIpocax ouepeaTHocTr. Ho Kak IMpaKTHK BILKY CIIUIITKOM BBICOKTE PHC-
Kin», — niosicHw oH. JI. M. Caeéuenko No0GaBWII, 4TO y POCCUICKUX CYOB HET
BpEeMEHU MOIPOOHO pa3dMpPaThCs M CAMOCTOSITEILHO OIPENEIISATh OUepe-
HOCTb. 10 3aKOHY IPUOPUTET €CTh Y 3AJIOTOBBIX KPEIUTOPOB U Y TEKYIIIHX.

O.P. Myuapaesa 0OpaTiiIach K 9KCIIEpTHOMY COOOIIIECTBY U IIPEIIOKIIA
BBIPAOOTaTh KOMIIPOMUCCHBIH Tonxof. Ceifuac MO3UIINN pafuKalbHBI,
HO JIYYIIE ITOTBITAThCS UX COMU3UTh. 3aKOHOIATEIO IIPUIACTCS BHIOPATH
YTO-TO OTHO, ¥ OH B JIIOOOM CJTydae yuTeT S3KOHOMUUYECKYIO CUTYaIlNIO
¥ OIOKETHBIC 3aIa4uM.

[To muenwmto P.T. Mugpmaxymounoea, cienyeT cMOTPEThb B OyayIee,
a He TOJIBKO pelllaTh TeKyIIrue 3amadyn. Eciu oTmaBaTh MpuopuTeT paboTa-
FOIIMM KPEeIUTOpaM, TO OHU CMOTYT MCIIOJIb30BaTh ITOJIYICHHBIC OT TOJIK-
HUKAa aKTUBHI B XO3IMCTBEHHON MeSITEIbHOCTU U majiee cpopMUpPOBaTh
HaJIOTOBYIO 0a3zy.

ITo cnoBam JI.M. Casuenko, oxunanust or KC P® opuu 6ospire. 3a-
KOHOAATEeIb He JOJDKEH UCXOIUTh U3 OOPHOBI ¢ TEMH, KTO C IIOMOIIBIO
0aHKPOTCTBA YKIOHSECTCS OT YILIATHI HAJIOTOB: [UISI 3TOTO €CTh YTOJIOBHOE
3aKoHOmaTeNbCcTBO. To, uto mpemnoxun KC P®, moka ydmmii BApHaHT,
HO HYXEH BBIBOJI 32 PEECTP HAJIOTOBBIX IIATEKEH.

Tpetwnii Bormpoc: 4To AejiaTh C 0YePEIHOCTHIO YIUIATH BOCCTAHOBJICHHOTO
H/IC, noumyIiecTBEHHbIX HAJIOTOB U COLIMATIbHBIX B3HOCOB?
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ITo muaenmto JI. M. Casuenko n E. H. Axumoea, BocctanoBneHHbI H/IC
OTHOCUTCS K TPEThEI ouepeny TpeOOBaHUIA KPEAUTOPOB U YK€ MOSIBUIACH
COOTBETCTBYIOIAs CyicOHAas MPAKTUKA.

K. IO. Jlumeunoea nanomumia o nucbme @HC Poccun ot 20 mtons
2023 1. No KY-4-18/9242@, roe BeIcKa3aHa mmo3uiiys, uto [locraHoBIeHIE
No 28-I1 He mMeeT OTHOILICHUS K CUTyallu ¢ BoccTaHOBIeHHBIM HJIC.
ITo MHeHMIO 9KCIIepTa, Ipu3HaBaTh BoccTaHoBaeHHbIM HAC Tekyimum
IJIATEXKOM CTPAHHO, ITIOCKOJIbKY IIPY BOCCTAHOBJIEHUU IIPOMCXOAUT KOPPEK-
TUPOBKA PACUETOB C OIOKETOM, OIOMKETY BO3BPALAIOTCS BHIYETHI, KOTOPBIE
ObUIM ITPUMEHEHBI paHee, HOBBII 00BbEKT HAJIOTOO0IOXEHMSI HE BO3HUKAET.

O.P. Myuapaeéa cuutaet, YTO MOMEHT BOSHUKHOBEHUS 00SI3aHHOCTH
10 yIUIaTe Hajora CBSI3aH C KOPPEKTUPOBKOM. W mpakTuka UAET 1mo apy-
TrOMY ITyTH.

IILA. Ilonoe otmett, uto KC P® paccmaTpurBaeT xKajto0y, KacarIyocs
yIIaThl 0aHKPOTAMHM ITOMMYIIECTBEHHBIX HAJIOTOB; KAKMM OYIET pelleHue
Cyna — He ctout ragath'. Crimkep mepelies K BOIpocy o0 yIuiaTe COL-
aJIbHBIX B3HOCOB 0aHKpoTamu. [1pakTuka 3acduKcrpoBaja yloMUHAEMbIE
B 3aKOHOJATE/IbCTBE PA3INYMS MEXAY IEHCUOHHBIMU U MHBIMU COLIMAIb-
HbIMU B3HOCaMU. [1pu TaKOM IMOAXO/€e MEHCUOHHbBIE B3HOCHI UMEIOT IIPH-
OpUTET — KakK 3apIliaTa, a BCe OCTaJIbHbIE COLMAIbHbBIE B3HOCHI HE MMEIOT.
Me:xnmy TeM IIEHCUOHHBIE 1 JIIOObIE IPYTHe COLMaIbHbIE B3HOCHI 10 CBOEi1
MPUPOIE OAUHAKOBBL: 3TO HAJIOIW. 3HAYUT, U IMOAXO/ K UX PErYJINPOBAHUIO
B IIpolIeAypax 6aHKPOTCTBA JOJKEH OBITh TAKMM Ke, KaK 71T HajgoroB. OH
He HaIpaBJieH IPOTUB COLMAIbHBIX FAPAHTUIA, a JUILb (GUKCUPYET IIPU-
pony 1uiatexeii. Tem He MeHee 3akoH U npakTuka KC P® mo-npexHemy
paccMaTpUBAIOT COLIMAIbHBIE B3HOCHI OTAEIBHO OT HAJIOTOB, a IIEHCUOH-
HBIE B3HOCBHI — OT OCTAJIbHBIX COIIMAJIbHBIX B3HOCOB. bymyiiee mokaxer,
HACKOJIBKO 3TOT ITOAX0I (DyHIaMeHTaJICH.

Hrorn muckyccuu mpenioXeHbl IUIST BKIIFOYCHUS B TEKCT PE30JIIOINT
KOH(pepeHIINN.
Bupeosamnuch Bctpeun — B YouTube-kanane «Ilenensen ['pymm»’,

' Peub WIET O JIe/Ie O TTPOBEPKE KOHCTUTYLIMOHHOCTH 1. 6 cT. 138 MeepaibHOro 3aKoHa
ot 26 okTsiopst 2002 1. Ne 127-D3 «O HecoCToSITeTbHOCTH (0aHKPOTCTBE)» B CBS3M C KaI00aMK
IMTAO «Coep6ank Poccum» u OO0 «Toprosslii fom “Arpotopr”». [Toctanosnenne KC PO
Ne 16-11/2024 BeireceHo 9 amperst 2024 T.

* JIOCTYII B KaHaJl OFPaHUYEH.



KOHCTUTYIHHMOHHBIE OPUEHTUPHI
ITPABOBOM OIIPEIEJIEHHOCTHN
HAJIOTOOBJIOKEHUA
HA PETMOHAJIBHOM YPOBHE
(penoprax, 19 anpens 2024 r.)

DKcnepTHasg BcTpeda B pamkax XXI HaydHO-TTpaKTUIeCKOM KOHpepeH-
mu «HamoroBoe mipaBo B pemeHusix KoncturyumonHoro Cyma Poccuiickoii
Denepanun».

19 anpenst 2024 1., CUTyalIMOHHBIN LIEHTP TTPABOBBIX MHUIIMATUB FOPU-
nunueckoro dakynbrera MIY, topunnueckuii pakynbrer CITO0IY + oHnaiin

Crniukepsr:

e K.U. baiicozun, HauaJIbHUK YTIpaBAe€HUSI KOHCTUTYLIMOHHBIX OCHOB
nyonmaHoro npaBa Cekperapuara Koncrurynmonnoro Cyna P®, noreHT
Kadeapbl afMUHUCTPATUBHOTO U ¢huHaHcoBoro npasa CII6IY;

e JI.J]. baoxun, 3aBenytoiiunii Kagpeapoit KOHCTUTYLIMOHHOTO U aaMU-
HuctpatuHoro npasa HUY BUID (CII6.), kaHa. 1opu. Hayk;

e [ A. Iadxcuee, Hayunblii pykoBoautear HWUY BILD (CII6.), npodec-
cop, IOKT. IopuI. HayK, cyabsd Koncturynmmonnoro Cyna PD B orcraBke;

e E.U. E¢hpemosa, 3amecTuTeNib HauaIbHUKA oTaenaa [IpaBoBoro ym-
pasnerus ®HC Poccun;

® 0.0. ZKypasaesa, Benylvii Hay4YHbIN COTPYAHUK OTAea (PUHAHCO-
BOT'O HAJIOTOBOTO M OIOKETHOTO 3aKOHOaTeIbcTBa IHCTUTYTA 3aKOHOIa-
TEJILCTBA Y CPABHUTEJILHOTO TipaBoBeneHus 1pu [IpaBurtenbcTse PD, kanm.
[OpWJI. HAYK;

® O.U. Jlromosa, noueHT (akyabTeTa collaibHbiXx HayK HUY BIIID
(MockBa), KaH]I. I0pUJ. HayK;

e JI.A. Makapoe, 3aMeCTUTENIb TEHEPATBLHOIO AUPEKTOPA IO MTPABOBOM
u koprnopatuBHoii pabore OO0 «Mutep PAO — Ynpasnenue DaekTpo-
reHepauuein»;

® A.A. Mameuenko, 3aMecTuTeNIb HauadbHUKa [IpaBOBOTO yripaBiaeHUsI
®HC Poccuwn;

e K.A. Ilonomapeea, Benyiiuii HaydHbIlt coTpyaHuK LleHTpa HajmoroBoit
nomutnkn HU®U Mundnna Poccnn, ipodeccop dakynprera mpasa HUY
BII®D (MockBa), 1OKT. I0pUJI. HaYK;

® B.A. Casunbix, 1OLIEHT Kadeapbl aAMUHUCTPATUBHOTO U (D)MHAHCOBOTO
npaBa CII6I'Y, kaHa. 1opu. HayK;
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